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ATTORNEYS AT LAW

WASHINGTON, D.C. ONE RAVINIA DRIVE - SUITE 1600
ATLANTA, GEORGIA 30346:2108

DIRECT DIAL 202-776-2817 o
1200 NEW HAMPSHIRE AVENUE, N.W. « SUITE 800 « WASHINGTON, D.C. 20036-6802 TELEPHONE 770-901-8800

mschooler@dlalaw.com age .
TELEPHONE 202-776-2000 - FACSIMILE 202-776.2222 FACSIMILE 770.901.-8874

February 18, 1997

HiSeT
R

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 29554

Re: EX PARTE PRESENTATION
MM Docket No . 92-26—(1' and CS Docket No. 95-184

Dear Mr. Caton:

Enclosed are four copies of letters sent on behalf of Comcast Cable Communications,
Inc. by Mr. Philip J. Kantor of the firm of Bienstock and Clark to Mr. Lawrence A. Walke,
Ms. Suzanne Toller, and Ms. Anita L. Wallgren in connection with the above-referenced
proceedings.

If there are any questions concerning this matter, please let me know.

Ve{y truly yours,

| /’%L\, (_/ MVLVM(Z\

Michael S. Schobler
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Philip J. Kantor

BIENSTOCK & CLARK

A Partnership including Professional Associations
FIRST UNION FINANCIAL CENTER
SUITE 3160
200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367
(305) 373-1100
TELECOPIER (305) 358-1226

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314-8660

Telecopj 10) 314-8662 ...,
PR

(...,AQEWFD

January 31, 1997 "B 1 g 19g;

Lawrence A. Walke, Esq.

Senior Attorney

Federal Communications Commission
Cable Services Bureau

2033 M Street, NW.

Suite 400

Washington, D.C. 20554

Re: In-Home Wiring

Dear Mr. Walke:

| would like to take this opportunity to thank you and John Logan for meeting
with Michael Schooler and | last week concerning the in-home wiring issues that is
presently before the Commission.

Pursuant to your request, | am enclosing copies of two contracts between
cable operators and building owners in order to show you the language that discusses
ownership of the wires. The first one is between Cox Cable and the owners from the
lawsuit against Heartland Wireless that cox won last summer. As you recall, that is the
one which | explained that Heartland Wireless attempted to argue that since the
agreement only uses the word “equipment’, it did not include wires or cables (See Section
3 of the Agreement). The jury, however, did not agree, and found that the cables were not
fixtures and remained the personal property of Cox. Tab 11 of the booklet | provide you
is the Temporary Injunction that the Court granted finding that Cox owns the cables.

The second agreement is between Communications & Cable of Chicago, Inc.
and an apartment owner. The language concerning ownership of the cables is found in
the third paragraph after the Therefore clause. Further, this agreement is an example of
one in which the cable operator was granted a non-exclusive easement to serve the
property for “so long as the right-of-way shall be utilized for the purpose for which this
easement is granted.” See second to last full paragraph. Thus, while the cable operator
has the ability under the easement to serve this property for a long period of time, it is not
on an exclusive basis.

| amalso enclosing two additional documents. One is a memorandum from
OpTel to the residents of Allington Towers in Hollywood, Florida, informing them that
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OpTel will be “installing new inside wiring within each individual unit”.. The second*"
document is a Temporary Restraining Order from Circuit Court of Cook County, lllinois in

favor of Communications & Cable of Chicago, Inc., in which the Court found that it is the

owner of the internal equipment and coaxial cable within certain apartment buildings in

Chicago and restrained Preferred Entertainment from using that equipment and cable in

any manner.

Again, | would like to thank you and Mr. Logan for taking the time to meet
with Michael Schooler and | concerning this important issue. | hope we were able to
answer some of your questions. If | can be of any further assistance, please do not

hesitate to call me.

PJK/pc
Enclosures

cc: John E. Logan, Esq. (W/encls.)
Michael Schooler, Esq. (W/encls.)

BIENSTOCK & CLARK

ATTORNEYS AT LAW
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A Partnership Including Professional Associations I 8 ]997,

FIRST UNION FINANCIAL CENTER e, f]
SUITE 3160 Rt

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367
(305) 373-1100
TELECOPIER (305) 358-1226

3340 Ocean Park Boutevard, Suite 3075
Santa Monica, California 90405
(310) 314-8660

Philip J. Kantor Telecopier (310) 314-8662

January 31, 1997

Suzanne Toller, Esq.

Legal Advisor

Office of Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Re: In-Home Wiring

Dear Ms. Toller:

| would like to take this opportunity to thank you for meeting with Michael
Schooler and | last week concerning the in-home wiring issue that is presently before the
Commission.

Pursuant to our discussion, | am enclosing a copy of the Fourth Circuit Court
of Appeals decision in Multi-Channel TV Cable Co. v. Charlottesville Quality Cable Corp.,
65 F.3d 1113 (4" Cir. 1995). The discussion by the Court of the damages suffered by
Adelphia as a result of Defendants’ tortious interference begins at page 1124
Additionally, the Court discusses ownership of the wires at page 1122, and the Virginia
Code concerning demand of payment to landlord by cable providers at the bottom of 1122

through 1124.

| am enclosing two additional documents. One is a memorandum from OpTel
to the residents of Allington Towers in Hollywood, Florida, informing them that OpTel will
be “installing new inside wiring within each individual unit”. The second document is a
Temporary Restraining Order from Circuit Court of Cook County, lllinois in favor of
Communications & Cable of Chicago, Inc., in which the Court found that it is the owner of
the internal equipment and coaxial cable within certain apartment buildings in Chicago and
restrained Preferred Entertainment from using that equipment and cable in any manner.
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Again, | would like to thank you for taking the time to meet with Michael
Schooler and | concerning this important issue. | hope we were able to answer some of
your questions. If | can be of any further assistance, please do not hesitate to call me.

PJK/pc
Enclosures

cc.  Michael Schooler, Esq. (W/encls.)

BIENSTOCK & CLARK

ATTORNEYS AT LAW



BIENSTOCK & CLARK

A Partnership Including Professional Associations
FIRST UNION FINANCIAL CENTER
SUITE 3160
200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367
(305) 373-1100

TELECOPIER (305) 358-1226
3340 Ocean Park Boulevard, Suite 3075

Santa Monica, California 90405
(310) 314-8660

Philip J. Kantor Telecopier (310) 314-8662

January 31, 1997 RFCE!VFF}
Anita L. Wallgren, Esaq. FEB 18 1997
Legal Advisor *DrRa .
Office of Commissioner Susan Ness * ,-;‘\._;‘;.‘:: i, B HIESION

Federal Communications Commission
1919 M Street, N.W.

Room 832

Washington, D.C. 20554

Re: In-Home Wiring

Dear Ms. Wallgren:

| would like to take this opportunity to thank you for meeting with Michael
Schooler and I last week concerning the in-home wiring issue that is presently before the
Commission.

Pursuant to your request, | am enclosing a copy of the Fourth Circuit Court
of Appeals decision in Mufti-Channel TV Cable Co. v. Charlottesville Quality Cable Corp.,
65 F.3d 1113 (4™ Cir. 1995). The discussion by the Court of the damages suffered by
Adelphia as a result of Defendants' tortious interference begins at page 1124.
Additionally, the Court discusses ownership of the wires at page 1122, and the Virginia
Code concerning demand of payment to landlord by cable providers at the bottom of 1122
through 1124.

I am enclosing two additional documents. One is a memorandum from OpTel
to the residents of Allington Towers in Hollywood, Florida, informing them that OpTel will
be “installing new inside wiring within each individual unit’. The second document is a
Temporary Restraining Order from Circuit Court of Cook County, lllinois in favor of
Communications & Cable of Chicago, Inc., in which the Court found that it is the owner of
the internal equipment and coaxial cable within certain apartment buildings in Chicago and
restrained Preferred Entertainment from using that equipment and cable in any manner.
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Again, | would like to thank you for taking the time to meet with Michael
Schooler and | concerning this important issue. | hope we were able to answer some of
your questions. If | can be of any further assistance, please do not hesitate to call me.

PJK/pc
Enclosures

cc:  Michael Schooler, Esq. (W/encls.)

BIENSTOCK & CLARK

ATTORNEYS AT LAW
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MULTIPLE DWELLING UNIT
CABLE ACCESS AGREEMENT
AGREEMENT, made this 28 day of Noverker . 19 84,
by and between COX CABLE b %y ") an
y & Lubbock Mﬁwg;&yﬁ 4
Mr. Barnes of West Texas Property Management
("Owner™). FER ' 6 799//

iy
WHEREAS, Company has peen granted a cable televiszion fran-

chise by City of lubbock fcr a period of 15  years (the
“Franchlise"), and is obligated by the Franchise to make cable televi-

slon service available to areas of the municipality on a non-discri-
minatory basis; and

WHEREAS, Company is meeting this obligation by providing
areas of the City with access <o cable communication service, including
channels of community and public service programming; and

WHEREAS, Owner wisnes to ensure ivs tenants; access to the
Company's cable service, as it recognizes the potential increase in
building occupancy and the accompanying increase in rental revenue
resulting from the availability of this cable service:

NOW THEREFORE, in consideration of the mutual promises and
coverants centained herein, the parties, intending legally to be bcund,

agree as follcws:

1. Premises. Owner holds title to that certain real property
consisting of 70 apartmert, condominium, mokile home or simi-
lar multiple dwelling units .ocated in _ Lubbock, Texas
at the address commonly kncwn as 1810 3rd (Casa Orlando) .

2. Purpose and Term of Agreement. Company acrees to make cabkle

television service availapble to the residentizl dwelling units

cwned by Owner for the zerm of this Agresement. This Agresement

shall be effective upon ifs executicn by the parties and shall re-

main in effect during tae zerm of the Francanise and anv and all
renewals or extentions therect.

3. Cwnership. All of tre =2guiprment installed by Company 1s and
shall at .41l times remain the oroperty cf company, and shall be

-
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i - EXHIBIT




- MAR 25 ’SE6 22:45PmM COx CRBLE LEGAL 4D48438S845 F.25.34

used exclusively for Company operations. 21l coanverters supplied
by Company for the use of viewers shall remain the property cf
Company.

Access. Owner grants to Company the right for the term of
this Agreement to enter upon and over the premises during rea-
sonable hours to install, inspect, improve, maintain, service, re-
pair remove and/cr replace the equipment, and to do all other
things necessary to ensure its continued@ operation. Owner further
grants to Company the right to enter upon the premises during rea-
sonable hours for the purpose of soliciting subscriptions from oc-
cupants for cable television service on an individual basis, and
from time to time to connect, transfer, and disccnnect such service
Upon termination of service to any residential éwelling unit, or
upon termination of this Agreement for any reason whatsoever, Com-
pany shall have the right to enter the premises and remove its
equipment.

Installation and Maintenance. Company will exercise due

care in the installation and maintenance of the system and will
perform all work in a workmanlike manner and in accordance with
good engineering practices. Any damage caused by Compary during
installation, repair, or removal will be repaired zo the reascnable
satisfaction of Owner.

Promotional Material. Company shall have the right tc re-

guest, and Owner shall submit, all of Owner's proposed zdvertising
and promotional materials for Cwner's residential dwelling space
or units refering to Company'é services prior to any actual use of
said materials by Owner. Owner shall incdemnify Company from any
loss, damage, or expensé, including attorney fees resulting from
the unauthorized use of said material.

Interference. Owner shall not use any equipment that causes

frequency interference or is otherwise incompatible witkh Company's
equipment or its obligation to provide service pursuant to the
franchise (including any ard 21l reneswals thereof). 1In additiocn,
Cwner shall not move, disturg, 2lter, or change any cof the equip-

ment installed by Company on the premises. Cwner shall not <cnnect
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or attach, directly or indirectly, any additional televisionJ§E§§§D
or other devices to Company's equipment. Owaer shzll not authorize
or permit any person te commit or encage in any oI the foregoing
acts. '

Insurance, Company agrees to maintain in force adequate
public liability and property damage insurance to protect Owner
against loss or damage resulting from said installation or main-
tenance upen the premises.

No Agency. It is expressly understood trat Ccmpany is an
independent business crganization 1in no way asscciated with Owner
and has nc authority to act for or on behalf of Cwrer or to bind
Owner to any contraét or in any other manner to represent that it
has any of the foregoing authority withcut the express approval in
writing of Owner.

It is further understocd that Owner is an independent busi-
ness organization in no way assoclazed with Company and has no
authority to act for or on behalf of Company to bind Company to any
contract or in any other manner teo represent that it has any of the
foregoing authority without the express approval in writing of
Company.

Utility Poles. Owner understands and agrees that, in pro-

viding cakle television service, Ccmpany shall, with the exception
of underground utilities, make use of utility pcles cwrned in whele
or in part by telephone and elsctric power companiées, or both, as
well as easements over and under both public and private property,
and that the continued use of said poles and easements is in nc way
guaranteed. In the event that continued use of szid poles and
easements i1s denied to Cempany Zor zny reason, Cecmpany will make
every reasonable effort to provide service over alternate routes.
Owner agrees tha* it will make no claims and will not undertake
any action acainst said lccal crility companies and/or Company
and/or public or private prop2rty owners, 1f cable television ser-
vice provided hereunder is interrupted or discon<inued as a rasuit
cf tne use of szid poles and/cr easemenzs being denied to Company

for any reason.
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Act of Ged. Company shali not be responsible for damages

by reason of a failure to transmit audio, video, or data signals
or deliver its signals at peints oI interconnect, ncr for failur
otherwise to meet its obligations under this Agreement, where such
failure is the result of any labor dispute, war, riot, insurrec-
tion, vandalism, civil commotion, fire, flgod, accident, storm, or
any Act of God or any cther cazuse beyond the reascnable control of
Company.

Cwner's Warranties. Owner warrants that there are no leases

or contracts, nor will Owner enter into any leases ¢r contracts,
with tenants, lessees or other occupants of its premises which
would prevent Ccmpany from providing cable service and charging
and receiving its normal residential subscriber rates to such
tenants, lessees and/or occupants.

Indemnification. Company agrees to indemnify and holad

Owner harmless and defend Owner f£rom and against any and all claims,
liabilities, loss, cost, damage, or expenses, including reasonable
ttorney fees, arising out of or in connecticn with any claim re-
sulting from the conduct c¢f Company's business.

Owner agrees to indemnify and hold Company harmless and de-~
fend Company from and against any and all claims, suits, proceedings
at law or in equity and any and all other claims, liabilities, loss.
cost, damage, or expenses, including reasonable attcrney fees,
arising out of or in connecticn with any c¢laim resulting from the
renting, leasing or purchase of Owner's residential dwelling units
or the conduct of Owner's business.

Successors and Assigns. This Agreement shall be binding upon

and shall inure to the benefit of Company and Owrer and their re-
spective successors and assigns.

Amendments. This instrument may not be azmended orally but
only by an instrument in writing sigred by the parties. This
Agreement contains the entire agreement of the partias and supe:-
cedes any and all other agreements or undersfandings, oral or
written, made by the parties. It is the understanding of bo=n

parties that Company does not nake to Cwner, or any other perso:x,
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any particular or general warranties, direct or indirect, express
or implied , other than as specifically set forth in this Agree-
ment or any amendments to this Agreement,

Disgutes. If any action a% law or in equity is necessary to
enforce or interpret the terms of this Agreement, the prevailing
party shall be entitled to reasonable attorney fees, costs and
necessary disbursements in addition to any other relief to which
said party may be entitled.

Governmental Rules, This Agreement shall be governed by the

laws of the Stare of Texas » including the Uniform Resi-
dential Landlerd and Tenant Act as applicable (if there enacted),
exceprt where the laws of the United States have precedence.

This Agreement and the obligations of the parties shall be
subject to all applicable laws, rules, regulations, franchise or-
dinances, court rulings, administrative orders, and precsidential
decrees, including, without limitation, the Communications Act of
1934 and the Rules and Regulations of the Federal Communications
Commission, as they may be amended from time to time. Any action
taken or any failure to perform any action by Company in order to
comply with an zpplicable law, rule, regulation, applicable fran-
chise ordinance, court ruling, administrative order or presidential
decree shall not constitute a breach of this Agreement and the re-
sponsibilities of the parties srall be readjusted acccrdingly.

Easements. Owner grants to Company an easement for access
to the premises at all times for the purpose of maintaining, re-
pairing, replacing, improving, removing, installing, cecnnecting,
disconnecting or transferring its equipment and for the purpose cf
soliciting subscriptions from the cccupants of the premises. This
easement shall be binding on any and all successors in interest oI
assigns.

Cooperation. Cwner and Company agree to cooperate fully and

promptly in carrying out the terms ¢f this Agreement. Cwrner agrees
to execute any and all documents as may Teasonably be reguested by

Company to evidence and effectvate the rights granted to Company

hereunder under applicable law. Tuie acT Repemien
New
CH 5y
Propery Gde
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20. Acceptance. Owner agrees that the mutual benefits, promises

and ccvenants contained in this Agreement constitute full and ade-
quate consideration to Owner for the rights granted to Company
hereunder. Owner agrees to waive, and hereby waives, its right to
all claims which it may have under any ordinance, statute, or con-
stitution, or otherwise as a result of this Agreement, for any

additional compensation from Company.

DATED: November 28, 1984 Cox Cable _ Lubbock

Milti-Unit Supervisor
Title

DATED: M OWNER

Accepted by 4
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SERVICE AGREEMENT

This agreement, enterad into this Al doyoi /7 ;I“ ed 19 8 ? by and between
~ [ oF 1CHED A with ity prncipal oofbuslro:lum
5711 5. Westem Avenve, Chicago, Illinols 60634 (hereinofter refarred to as CCTV) ond /& A. LRSLR
ASfdcinrss lcatedat___ 3727 A RALAE Coe (3

{herain after retarrad to as Ownar).
In considaration of the mutual covenants, benefits and pramisas set out harein, the parties mutually agree os follows:
CCTC is the holder of @ municipal fronchise for the construction and operation of a coble television system in the City of
Chicogo.

Owner is the Owner of real estate located within the City of Chicogo constructad there in tha form of @ houting
development known as '
address /7O At (ASACCE
wherain some or all of the tenonts/homeowners in the within proparty are or may be desirous of obtaining cable television
servica from CCTV,

In order to provide such sarvica, CCTV must make its facilities and equipment avallabls to such renonti’homecwnars so
that they might obtoin such service.

THEREFORE, Owmnar, ifs heirs, successors ond assigns, ogres to permit CCTV, its hairs successors and ossigns to con-
struct, install, maintain its facilities in and on the property of the Owner in such tocations os requiced by CCTV including oll
aarial and underground sasements, padestal tocations, guy locations and power supply locations. ‘

CCTV agrees that the construction, installation and maintenance of its focilitiet will conform to alf reasonable conditions
necassary to protect tha convenience, sofety ond weil being of the tenant or the Cwner of the prapecty. There shall ba no
cost 1o the Ownaer,

CCTV agreas to indemnity Owner for ony domage o liability arising from or reisted to the construction, instaliation,
oparation or removal of such focififies by CCTV,

Tha Ownership of alf wire, cable, aquipment and lacilities shall be in and remain in CCTV. No part &f such focilities
sholl become or be considered a fixture of the recl estate 1pon which, of in which, it is locared.

Owner sholl parmit CCTV and ifs authorized ogents free and unobstrucied occass fo, and egress from the property for
tha purpose of inspection, installaion, marketing and servicing.

It is understood and agreed that CCTV may abandon its focilities in place and shall act be responsible for the removal
thereod if such abondoned facilities will not inferfere with the use ond occupancy of the pramises. Facilities will not be con-
sidered to ba obandoned unless written nofice 1o that sitect is given by CCTY 10 Owner,

Owrer agrees to notify CCTV in the evant of domage to said focilities.

Owner represents and warranty that it is the Ownar of the above-described real property and has the ight to gront this
sasement. This easement shall inure to the benefit of and be binding upon the respective heirs, personal representatives,
successors ond assigns of the parties and sholl remain in full force and sffect 10 long as the right-of-way shall be utilized
for the purposes for which this easement is granted.

The execution of this contrac? is dependent upon the Owner's approval of CCTV's construction design.

IN WITNESS WHEREOF, the porties have hersunta se! their hands and secls this 3 < dary of Mg et 19 89

»

(CCTV}  OWNIER,

25l 5l
Design Approvol ﬂ(ﬂ&ﬂ? / («74.&‘
Owner

Project Coordinotor s Contractor

TLI™ A I Y I ALY T —HOo T
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The choice is clear.

== A Vidéotron Company
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1250 East Hallandale Beach Blvd.
Suite 700
Hallandale, Florida 33009

Dear Allington Towers Resident,

OpTel is ready to begin construction of the new cable TV system in your building. This process
will take approximately eight weeks and will be completed in several phases. Phase one will
consist of installing new inside wiring within each individual unit. This necessary because the
existing inside wiring does not meet OpTel’s state of the art technical specifications. This
process will of course require that our crews gain access to your unit. You will be advised as to
when we will be working on your floor so that you can arrange for some one to let us in if you
are not at home.

Tiffany Communications is our authorized contractor for this phase of the project. They employ
experienced professional installation technicians who will install the new cable within your unit
by concealing as much of the new wire as possible. They will coordinate the scheduling of this
work with the building management so they can provide advance notice of when we will need
access to your unit.

Additional phases of this project will include installing the main cables and signal receiving dish.

Scheduling of this work is subject to permit approvals and equipment delivery.

If you have any concemns or questions in this matter, I can be reached at 954-454-7242 extension
231.

incergly,,
Philip C. Lynch %K

Regional Construction Manager
OpTel
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IX THE CIRCUIY COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

COMMUNICATIONS & CABLE OF
CHICAGQ, INC., an Hiimois corparation,
and LAaSALLE TELECOMMUNICATIONS, INC,,
an Iinols corporation,
both dva CEICAGO CABLE TV,
Pluintxif, No. 87 CH 328

V.

HA LANGER & ASSOCIATES, and
PREFERRED ENTERTAINMENT, fie
PEOFLE'S CHOTCE,

Defendumnts.

T’ Mt N Naer” S St Mot Mg it St Swur? Nt o

TEMPORARY RESTRAINING ORDER

This cause caming to ba hewrd, on January 21, 1987, on the Verified Motion for
Teuporsey Restraining Order (“Verfisd Motion™) of COMMUNICATIONS & CABLE OF
CHICAGO, INC. and LaSALLE TELECOMMUNICATIONS, INC., both d/t/a CHICAGO
CABLE TV (jomtly “Chicago Cable™), said motion being based on the Verified Complaint for
Declaratory, Ingmctive and Other Relief (“Verified Complaint), and the Court having considered
the arguments of law and fact set forth in the Verified Cameplaint, the Verifiad Motion, the
Answer of Defendant H A, Langer & Associates (“Langes™) and the Memarandam in Opposition,
to Plairtiffs’ Request for & Temporary Restraining Order filed by Defendant Prefierrad
Entertamment, k/a People’s Chaice (“Preferred”), 1s welk zs those made by counsel =t the

hearing, and the court being fully advised in the premises,
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THE COURT FINDS:

1. Chicago Cable pozsecees cleardy ascertalnable rights thet need protection in
comtuaction with defimdants utilixation of Chicago Cable's equipment sed coxxial cable wire
installsd by Chicago Cabla 2 part of the interal distribution system at the Apariments referenced
in Prregruph 3 of the Vexifled Complalnt (hereinsfler, “the Apartments™).

2 Chicago Ceble kna shown 8 Ekelihood of succees an the merits of proving its cleim
to ownership of the equipment and coxdsl cable wire installed by Chicago Cable as part of the
memmnmwmsmmmmww
mdmkmum&mmnwunhmuhzdmﬁﬁlmuﬁﬁmdmdmw,dﬁugo
Cable’s equipment and cazxisl cable wire installed by Chicago Cable at part of the internal
digtributie system ot the Apartments, and that dafendants need to retum passession and
utilization of that property back to Chicago Cable.

3. Chicago Cahle bas shown that it will be irreparably injured and that there I3 no
adequate remedy at law available to i to redress its clatms. Defendants’ actions are of 3
comtinubng natnre and without injunctive refief, Chicago Cable will continue to sxffer injury by
reasan of thase actions. Any pogsible remedy at lyw which might be available to Chicago Cable
will not be s clear, complete end as practical and efficient to the ends of justies as will the
infunctive relief soaght. ‘

4. The status quo are should be restored. The court finds that 1he sermes quo ante is
that state of affuirs prior to any unauthorized utilization and teking by Defendants of Chicago
Cabla’s oquipment and cowdal cable wire installed by Chicago Cible 23 part of the internal

distribution system st the Apartments, and the corresponding disconnection of Chicago Cable's
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cable telavision service to the regidents of the Apartments who were subscrbers to or otherwisa
received Chicego Cable’s cable sarvices. |
S, Pursumnt to Section 11-103 of the Code of Civil Procedure, the court finds that

bazed upon ths nature of the actions of Defendants and for fhe other reasons stated in opon coust,

& bond is not required.
ITISHEREBY ORDERED:

1.  Defendants, thelr partners, subsidiaries, affflistes, officers, agents, represeatatives,
m@mmmmmhwwmmdparﬁdpaﬁonﬁthmemm
restesined s6d enjoined and commanded to do or, 23 €he case may be, desist from doing or
attempting to do, or cause to be doue, directly or indirectly, by amy means, methads or devices
whatsocver, of by any person or persons whomsoever, either or any or all of the following acts:

(8)  Within forty-eight (48) hours of the entry of this Order, Defendant Preferred ghall
discontinus its use, in any manner or through sy msans, of any portion of the
equipment and coxxiel cable wires installed by Chlcage Cable as part of the
internal distribution system at the Apartments and Preferred shall terminate any
conmection to any such equipment and coaxial cable wires.

()  Commeixing immeodiately upon the expiration of forty-eight (48) bours from the
entry of this Order, (1) Defendant Preferred is prohibited fram using, tampering
with or msking connections to any portion of the equipment and conxial cable
wireg installed by Chicago Cable as part of the jaternal distribation system at the
Apartments; () Defendants are prohibited from intermupting ar intarfering with
any tenant at the Apartments from receiving Chicsgo Cahle’s cable service; and
(iii) Defendants are prohibited from sssisting, aiding, abetting or conspiring with
and permitting and scquicscing in the use of, tampering with and making
connactions to amy portion of the equipment and coaxial cable wires instslled by
Chicago Cable as past of the intemnal distnbution system at the Apartmens;

3~
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()  IYmmediately upen the disconnection and discontinuance of uss by defeedant
Preferred in accordance with subparagriph (s), sbove, Chicago Cable shall have
tha ugrestricted and unhindsred right to reconnect all units of the Apartments
which had recetved Chicago Cable’s cable services prior to the Defbndants”
disconniaction of those subacribers thtough Defendants’ utilization and taking as
their own Chicago Cable's equipment and cable wire installed by Chicago Cable as
part of the lnternsl distribution system st the Apartments;

(dy  Defeodants may not in uny wiy deny of intorfore with Chicago Cable’s acoess to
the Apactments for the purpose of () operating and maintainieg its cablo aystem;
(i) takdng those actions provided In subparagraph (¢), above; (iff) servicing and/or
maintaining any existing or new subscriber of Chicago Cable's cable services at the
Apertments; or, {iv) the solicitstion of customiess to its cable service at ths
Apartments;

(&) Defoodants may not in any way mterfere with Chicago Cable’s operetion and
muintenance of s intcrnal distribution sywtem at the Apartments, inchiding the
equipment and coaxial cable wirs installsd by Chicago Ceble us part of that internal
distribution system at the Apartments for the purpose of providing cable sexvice to
the tenants;

(D  Defendant Langer is prohibited from allowing amy other provider of video service,
includiag other franchisa cable oparators and MATV companies, to utilizs, tamper
with or disconnect any portion of the equipment and comxial cable wire installed by
Chicago Ceble s part of that internal distribution system at the Apartmexgts.

2. ANatice shall bo delivered by Chicago Csble, with the cooparation of Defendant
Langer, to each unit at the Apartments within 24 hours of the entry of this Order in the form
mtached hereto as Exhibit A. |

3. This Order ghall be effoctive immedirtely and shall remain in force for o perind of

ten days from the date hereof, excopt by further order of this Court allowing an appropriate
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cxtemsion.

4, This matter is sat foc status on Plaintiffs’ Motion for Preliminaty Injunction at
© 930 am. on Jaary 30, 1997 without further notice.

5. This Order shall be filed ficthwith in the office of the Clerk of tha Courts and

catered of record thereln

= ,
Isssed at (S05™ gm@ this 22ad day of Tamuary, 1997. nEuNo'TmEcnu§mT m?m

AURELIA PUCINSKI

JAN 2 2 1997
RIVSE OOROTHY KINNAED 226
ENTER: ____ | : _
. M%ﬂr&_

Scott B. Fradin
¥ Anoona & Pflsum {90221)
30 Nortk LaSalle Street
Chicago, Tlinois 60502
(312) 580-2000

Attormeys for Plaintiffs



NOTICE TO TENANTS

As you know, your apartment was recenty disconnected from Chicago
Cable TV's cable services by Preferred Entertainment.

This i3 to advise you that on January 22, 1997, the Circuit Court of
Cook County, [llinols, entered an Order that provides that Preferred
Entertainment is prohibited from using the internal distribution system for
cable and video that is located In your bullding based upon the ovwnership of
that system claimed by Chicago Cable TV,

Within the next 48 hours, those apartments previously served by
Chicago Cable TV will be reconnected to Chicago Cable TV's cable services In
2 manner that will provide the minimum of inconvenience to you.

Now or in the future should you choose to use a cable or video provider
other than Chieago Cable TV, the coaxal cable and other cquipment which
now provides cable or video signal to your apartment and the present
distribution system within the building cannot be used by any provider of such

services other than Chicago Cable TV.

Dated: January 23, 1997

Chicago Cable TV
H.A. Langer & Assoclates
Preferred Bntertainment
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For the foregoing reasons, we affirm Le-
shuk’s conviction and sentence.

AFFIRMED:

{0 E KEY NUMBER SYSTEM,
T

MULTI-CHANNEL TV CABLE COMPA-
NY, d/b/a Adelphia Cable Communi-
“cations, Plaintiff-Appellant,

A
CHARLOTTESVILLE QUALITY CABLE
! CORPORATION, a Virginia corpora-

tion; Charlottesville Quality Cable Op-
erafing Company, a Virginia corpora-
tion; Management Services Corporation
of Charlottesville, a Virginia corpora-
! tion; Madison Limited Partnership, a

Virginia limited partnership; Cabell
Limited Partnership, a Virginia limited
partnership; Brandon Limited Partner-
ship, a Virginia limited partnership;
Four Seasons Apartments Limited Part-
nership, a Virginia limited partnership;
Sherwood Manor Limited Partnership, a
Virginia limited partnership; George B.
McCallum, ITI, Trustee of Oxford Hill
Land Trust; David W. Kudravetz, Trust-
ee of Oxford Hill Land Trust; L-R In-
vestments, a Virginia limited partner-
ship, Defendants—Appellees.

MULTI-CHANNEL TV CABLE COMPA-
NY, d/b/a Adelphia Cable Communi-
cations, Plaintiff-Appellee,

V.

CHARLOTTESVILLE QUALITY CABLE
CORPORATION, a Virginia corpora-
tion; Charlottesville Quality Cable Op-
erating Company, a Virginia corpora-
tion; Management Services Corporation
of Charlottesville, a Virginia corpora-
tion; Madison Limited Partnership, a
JYirginia limited partnership; Cabell
Limited Partnership, a Virginia limited
partnership; Brandon Limited Partner-

;ﬁ MULTI-CHANNEL TV v. CHARLOTTESVILLE QUALITY CABLE 1113
Cite as 65 F.3d 1113 (4th Cir. 1995)

ship, a Virginia limited partnership;
Four Seasons Apartments Limited Part-
nership, a Virginia limited partnership;
Sherwood Manor Limited Partnership, a
Virginia limited partnership; George B.
McCallum, III, Trustee of Oxford Hill
Land Trust; David W. Kudravetz, Trust-
ee of Oxford Hill Land Trust; L-R In-
vestments, a Virginia limited partner-
ship, Defendants-Appellants.

Nos. 94-2340, 94-2383.

United States Court of Appeals,
Fourth Circuit.

Argued June 7, 1995.
Decided Sept. 18, 1995.

Cable television operator brought action
against competitor, owners of multidwelling
units (MDUs), and managers of MDUs for
claims arising from dispute between cable
television operators, whereby competitor dis-
connected service of operator to certain
MDUs. The United States District Court
for the Western District of Virginia, B.
Waugh Crigler, United States Magistrate
Judge, granted summary judgment in favor
of defendants on three claims, held bench
trial on remaining claims, and then entered
judgment in favor of cable operator on all
claims but one. On appeal, the Court of
Appeals, Hamilton, Circuit Judge, held that:
(1) easements allegedly held by disconnected
cable operator through its co-use of utility
easements did not extend to interior of
MDUs; (2) operator failed to meet all ele-
ments necessary to create easements by es-
toppel; (3) determination that home run sys-
tems installed in MDUs by operator did not
become “fixtures” was supported by evi-
dence; (4) Virginia regulation that prohibited
landlord from accepting “kickback” from pro-
vider of cable television service in exchange
for giving tenants access to service did not
constitute “regulatory taking”; and (5) award
of $191,594 to cable television operator for
prospective lost profits was supported by
evidence.

Affirmed.
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1. Easements &1

“FEasement” is privilege to use land of
another in particular manner and for particu-
lar purpose; it creates burden on servient
tract and requires that owmer -of that land
refrain from interfering with privilege con-
ferred for benefit of dominant tract.

See publication Words and Phrases
for other judicial constructions and def-
initions.

2. Easements €=5, 12(1), 15.1
Estoppel &=52(8)
“Kasement” may be created by express
grant or reservation, by implication, by es-
toppel or by prescription.

3. Easements ¢&=42

If “easement” has been created by ex-
press grant, rights of parties must be ascer-
tained from granting language, and extent of
easement cannot be determined from any
other source.

4, Telecommunications €=449(2)

Easements allegedly held by disconnect-
ed cable operator through its co-use of utility
easements did not extend to interior of mul-
tidwelling units (MDUs), but were limited to
exterior and, therefore, disconnected opera-
tor could not prevail in its claim against
disconnecting cable operator, MDU owners,
and others, who had entered into exclusive
provider agreements, for interference with
co-use of easements, where instruments
granting utility easements did not contain
language permitting easements to extend to
interiors of building structures and where
maps accompanying instruments showed ex-
act locations of easements to be exterior to
MDUs.

5. Licenses &43, 59

Under Virginia law, “license” is privilege
to do one or more acts on another’s land
without possessing any interest therein, and
therefore license is revocable by licensor at
any time.

See publication Words and Phrases

for other judicial constructions and def-
initions.

6. Torts &=11

Because “license” is revocable at any
time, Virginia law does not recognize claim

65 FEDERAL REPORTER, 3d SERIES

for tortious interference with an irrevocable
license.

7. Estoppel &=87

Easement may be created by estoppel
when proof exists that party was induced by
another to rely on existence of easement that
did not exist in fact, and first party did
indeed reasonably rely on existence of ease-
ment to his injury.

8. Telecommunications €=449(2)

Disconnected cable television operator
failed to meet all elements necessary to cre-
ate easements by estoppel, giving operator
right to service tenants at multidwelling
units (MDUs) through home run systems it
installed, which allowed each tenant to nego-
tiate individual subscriptions for cable ser-
vice, where MDU owners did nothing more
than consent to operator’s installation of its
home run systems, where, with one excep-
tion, owners never promised operator that it
could service tenants through home run sys-
tems for any agreed length of time, and
where operator received cable fees for entire
time it provided cable service to MDUs.

9. Federal Courts ¢=844, 850.1

On appeal from bench trial, Court of
Appeals may only set aside findings of fact if
they are clearly erroneous, and Court must

‘give due regard to opportunity of district

court to judge credibility of witnesses. Fed.
Rules Civ.Proc.Rule 52(a), 28 U.S.C.A.

10. Federal Courts ¢&=853

Finding is “clearly erroneous” when al-
though there is evidence to support it, re-
viewing court on entire evidence is left with
definite and firm conviction that mistake has
been committed.

See publication Words and Phrases
for other judicial constructions and def-
initions.

11. Fixtures =1

Under Virginia law, determining wheth-
er particular chattel becomes fixture of real
property or remains personalty involves
weighing degree of permanency with which
chattels are annexed to realty; weighing ad-
aptation of chattels to use or purpose to
which realty is devoted; and weighing inten-
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tion of owner of chattels to make them per-
manent accession to property.

12. Fixtures &4

Intention of party making annexation is
paramount and controlling consideration in
determining whether particular chattel be-
comes fixture of real property or remains
personalty.

13. Fixtures €=35(5)

Determination that home run systems
installed in multidwelling units (MDUs) by
disconnected cable television operator, which
allowed each tenant to negotiate individual
subscriptions for cable services, were an-
nexed to property with some degree of per-
manency but not so much that they could not
be easily removed, for purposes of determin-
ing whether they became “fixtures” of MDUs
over which MDUs exercised dominium and
control, was supported by evidence that dis-
trict court made finding after personally in-
specting home run systems at several MDUs.

See publication Words and Phrases
for other judicial constructions and def-
initions.

14. Fixtures €=35(5)

Determination that cable television oper-
ator did not intend to make home run sys-
tems installed in multidwelling units (MDUs),
which allowed each tenant to negotiate indi-
vidual subscriptions for cable services, per-
manent accessions to MDUs, for purposes of
determining whether they became fixtures of
MDUs over which MDUs exercised domini-
um and control, was supported by evidence
that cable operator was solely responsible for
service and maintenance of home run sys-
tems, in absence of evidence that cable oper-
ator transferred ownership of home run sys-
tems to MDUs at time of installations.

15. Federal Courts <776

Court of Appeals reviews constitutional
challenge to statute de novo.

16. Constitutional Law &=280

Eminent Domain &1

Fifth Amendment provides that private
property may not be “taken” by federal gov-
ernment without just compensation, and this
prohibition equally applies to states through

Fourteenth Amendment. U.S.C.A. Const.
Amends. 5, 14.

17. Eminent Domain &=2(1)

Unconstitutional ,“tal;ilxl_g;" may oceur
through physical invasion or regulation.
U.S.C.A. Const.Amend. 5.

See publication Words and Phrases

for other judicial constructions and def-
initions. ' '

18. Eminent Domain &=2(1)

Factors in distinguishing “taking,” re-
quiring just compensation, from “regulation”
include character of governmental regulation;
whether regulation has deprived property
owner of all economically viable uses of his
property; whether regulation has  deprived
owner of his reasonable investment-backed
expectations; and whether regulation sub-
stantially advances legitimate state interest.
U.S.C.A. Const.Amend. 5.

See publication ‘Words and Phrases

for other judicial constructions and def-
initions.

19. Eminent Domain ¢=2(1.1)

Virginia regulation that prohibited land-
lord from demanding or aceepting payment
from provider of cable television service in
exchange for giving tenants access to service
did not constitute “regulatory taking” requir-
ing just compensation, where code merely
prohibited use of property, not physical inva-
sion, where regulation only prohibited land-
lords from deriving income through “kick-
backs” from cable providers which was mini-
mal in relation to greater income they de-
rived from leases, and where regulations ad-
vanced state’s interest in preventing unfair
competitive market for cable television pro-
viders. U.S.C.A. Const.Amend. 5; Va.Code
1950, & 55-248.13:2.

See publication Words and Phrases

for other judicial constructions and def-
initions.

20. Damages =114

If defendant is liable for tortious inter-
ference with plaintiff's prospective contractu-
al relationships, proper measure of plaintiff’s
damages is present value of lost profits re-
sulting from defendant’s actions.
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21. Damages €190

In order to recover lost profits for de-
fendant’s tortious interference with plaintiff’s
prospective contractual relationships, plain-
tiff is not required to prove amount of its
damages with mathematical precision; rather,
plaintiff is only required to produce sufficient
facts and circumstances - that would permit
trier of fact to make intelligent and reason-
able estimate of amount. )

22. Federal Courts ¢=872

Court of Appeals will not set aside
award of compensatory damages as excessive
unless it is against clear weight of evidence,
or is based upon evidence which is false, or
will result in miscarriage of justice.

23. Damages ¢=137, 190

Award of $191,594 to cable television
operator for loss of profits from prospective
cable subscriptions due to competitor’s tor-
tious interference with operator’s contracts
with tenants at multidwelling units (MDUs)
was supported by competitor’s economics ex-
pert’s testimony that cable operator’s ex-
pert’s testimony, that operator suffered
$818,700 in damages, was inflated due to his
failure to take into account competition.

ARGUED: John Douglas McKay, Barrick
& McKay, Charlottesville, VA, for appellant.
Deborah Colleen Costlow, Winston &
Strawn, Washington, DC, for appellees. ON
BRIEF: David C. Wagoner, Barrick &
McKay, Charlottesville, VA; Randall D.
Fisher, John B. Glicksman, Adelphia Cable
Communications, Coudersport, PA; Philip J.
Kantor, Bienstock & Clark, Miami, FL, for
appellant. Alan G. Fishel, Winston &
Strawn, Washington, DC, for appellees.

Before WILKINSON, HAMILTON, and
MICHAEL, Circuit Judges.

1. These MDUs arc Preston Square Apartments
(owned by L-R Investments, a limited partner-
ship), Cambridge Square Apartments (owned by
Madison Limited Partnership), Ash Tree Apart-
ments and Townhouses (owned by Cabell Limit-

65 FEDERAL REPORTER, 3d SERIES

Affirmed by published opinion. Judge
HAMILTON wrote the opinion, in which
Judge WILKINSON and Judge MICHAEL

joined.
OPINION
HAMILTON, Circuit Judge:

This appeal raises numerous issues arising
from a dispute between competing cable tele-
vision operators in the City of Charlottes-
ville, and Albemarle County, Virginia, where-
by one of the cable operators disconnected
the service of the other to certain multi-
dwelling units (MDUs) in those areas. The
disconnected  cable operator brought suit
against the disconnecting cable operator, the
owners of the MDUs, and the company that
managed all but one of the MDUs, alleging
these parties had committed various torts in
conjunetion with the disconnection of its ser-
vice. We affirm.

L

A

Appellant/Cross-Appellee  Multi-Channel
TV Cable Company d/b/a Adelphia Cable
Communications (Adelphia) and Appel-
lee/Cross~Appellant Charlottesville Quality
Cable Corporation (CQC) are competing ca-
ble television providers in the City of Char-
lottesville and Albemarle County, Virginia.
Adelphia has been a franchised provider of
cable television in Charlottesville and Albe-
marle County since 1974. In 1981, Adelphia
installed cable distribution systems in six
MDUs! at its own expense. These systems,
known as “home run” systems, replaced the
previous “bulk service” systems in which the
landlords subscribed to the cable television
service in bulk, paid Adelphia one monthly
fee, and provided their tenants cable televi-
sion as part of their lease obligations. The
installation of the home run systems entailed
installing junction boxes at the end of Adelp-
hia’s signal feeder lines at the MDUs and
running separate cable wires from the junc-

ed Partnership), Brandon Apartments {owned by
Brandon Limited Partnership), Oxford Hill
Apartments (owned by Oxford Hill Land Trust),
and Country Green Apartments (owned by Sher-
wood Manor Limited Partnership).



